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Legalization of Emergency Decision in Emergencies from
the Perspective of Overall National Security Concept
Dai Haijun

[Abstract] The insufficient supply of legal norms in the response to unconventional emergencies,
and the "extraordinary" use of emergency response measures constitute the basic dilemma of the current
legalization of emergency decisions, which cannot be easily relieved through interpretation theory. Based on
the dual dimensions of history and structural functions, we can see that the emergency decision is changing
from departmental decision—making—limited cooperation, and government decision—department linkage, to
the committee of CPC decision—government governance. The internal mechanism of the above transformation
is that the traditional "knowledge—power" technical regulation model has structural defects and cannot adapt
to the complex management needs brought about by systemic risks. On the contrary, the shortcomings of
bureaucracy and the generalization of accountability, it has contributed to the randomness and fragmentation
of emergency decisions. Risk governance theory provides an opportunity for the legal transformation of the
emergency decision in unconventional emergencies. The institutional advantages of political mobilization
should be brought into play, and the party—government structure of emergency decisions should be reshaped
from the perspective of the overall national security concept. Faced with unknown risks that are difficult to
grasp, the regulation of emergency decision power should also be restrained, and appropriate legalization is a
more feasible solution. The justification of its legitimacy also depends on embedding public participation into
the regulatory scope of emergency decision procedures, and at the same time establishing and improving error
correction and fault tolerance mechanisms.

[Key Words] Overall National Security Concept ; risk society; major emergency; emergency decision;

rule of law
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